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DEPARTMENT OF HEALTH

NO. R. 2183 24 June 2022

MENTAL HEALTH CARE ACT, 2002

REGULATIONS FOR LICENSING COMMUNITY MENTAL HEALTH DAY CARE
AND RESIDENTIAL CARE FACILITIES FOR PEOPLE WITH MENTAL ILLNESS
AND OR SEVERE OR PROFOUND INTELLECTUAL DISABILITY, 2022

The Minister of Health intends, in terms of section 66 of the Mental Health Care Act,
2002 (Act No. 17 of 2002) and after consultation with all the Members of the

Executive Council, to make the Regulations in the Schedule.

Interested parties are invited to submit, within three months from the date of the
publication of this Notice, writen comments on the proposed Regulations or any
representations they may wish to make in regard thereto, to the Director-General:
Health, Private Bag X828, Pretoria 0001, (for the attention of the Directorate: Mental

Health and Substance Abuse, at email (Evah.Mulutsi@health.gov.za).

1.J PHAAHLA, MP
NISTER OF HEALTH

N[ 405 102 2
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SCHEDULE
Definitions
1: In these Regulations any word or expression to which a meaning has

been assigned in the Act shall have the meaning so assigned and, unless the
context otherwise indicates—

«applicant” means a person that applies for a license to provide a mental health
service or operate a mental health day care or residential care facility to five or more
people with mental iliness and or severe or profound intellectual disability;
“Community care” means programmes and facilities for community care, treatment
and rehabilitation for people with mental illness and or severe or profound intellectual
disability;

“facility” means a building or structure which is ordinarily used in the course of
providing mental health care, treatment and rehabilitation services and includes a
mental health day care and residential care facility;

“financial officer” means an official who manages financial actions, including
financial planning, management of financial risks, record keeping and financial
reporting;

“halfway house” means a residential care facility for mental health care users who
had either been cared for in their communities, or had been formerly treated in a
psychiatric hospital or in a care and rehabilitation centre;

“health establishment” means health establishment as defined in section 1 of the

National Health Act, 2006 (Act No. 61 of 2006);
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“HOD” means the head of the relevant provincial department of health;

“license” means a license granted in terms of regulation 8;

“licensing administrator” means an official who performs all related tasks for
processing applications for licenses including processing new applications, evaluating
credential documentation against requirements and follow up with applicants;
“manager” means the person who is responsible for the day-to-day management of
the relevant day care facility or residential facility;

“day care facility” means a facility that provides day care, treatment and
rehabilitation services to five or more people with mental iliness and or severe or
profound intellectual disability;

“residential care facility” means a facility which provides residential care,
treatment and rehabilitation services to five or more people with mental iliness and or
severe or profound intellectual disability; and

“the Act” means the Mental Health Care Act, 2002 (Act No. 17 of 2002).

Application of Regulations

2. These Regulations apply to everyday care and residential care facility

which provides care, treatment and rehabilitation to five or more people with mental

illness and or severe or profound intellectual disability.
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Purpose of Regulations
3. The purpose of these Regulations is to regulate the licensing of day

care or residential care facilities for people with mental illness and or severe or

profound intellectual disability.

Eligibility to operate day care or residential care facility

4. (1) Any service which is not a designated psychiatric hospital or
care and rehabilitation centre, but which provides residential or day-care facilities for
five people or more with mental iliness must in terms of the Act—

(a) obtain a licence from the provincial department concerned to operate; and
(b) be subjected to at least an annual audit by designated officials of the provincial
department concerned.

(2) The conditions of a licence contemplated in subregulation (1)
must be clearly stipulated by the provincial department concerned and must
include—

(@)  the physical address of the relevant service;

(b)  the number of people to be accommodated;

(c)  whether such service is to be used for children, adults or geriatrics;
(d)  service requirements;

(e) the duration of the licence; and

)] that the licence is not transferable.
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Prohibition
5. (1)  No person may establish or operate a day care or a residential

care facility which provides care to five or more people with mental illness and or
severe or profound intellectual disability without a license from the relevant provincial
department of health.

(2)  Any person who operates a day care or residential care facility
in contravention of sub-regulation (1) is liable, upon conviction, to a fine or to
imprisonment for a period not exceeding 10 years or to both fine and such an

imprisonment.

Application procedure

6. (1)  An application for a license to operate a day care or a residential
care facility must be made by completing the form provided for in Annexure A
obtainable from the provincial department of health.
(2)  An application contemplated in sub-regulation (1) must be
submitted to the HOD.
(3)  The completed form must be accompanied by
certified copies of the following:
(a)  registration documents for the entity;
(b) a zoning or re-zoning certificate issued by the local municipality where
applicable;
(c) a certificate of occupation certifying that the building meets all building

regulation requirements issued by the local authority in terms of the National
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(@)
(e)

()

9)
(h)
(i)
0)
(k)
()

(m)

(n)

()
(P)

Building Regulations and Building Standards Act, 1977 (Act No. 103 of 1977)
and the national building regulations made thereunder;

a certificate of acceptability issued by Municipal Health Services;

a health certificate in relation to minimum health requirements issued by
Municipal Health Services in terms of the National Environmental Health
Norms and Standards for Premises and Acceptable Monitoring Standards for
Environmental Health Practitioners contained in General Notice 1229
published in Gazette No. 39561 of 24 December of 2015;

a health care risk waste management agreement or arrangement in terms of
the National Environmental Health Norms and Standards for Premises and
Acceptable Monitoring Standards for Environmental Health Practitioners
contained in General Notice 1229 published in Gazette No. 39561 of 24
December of 2015;

a certificate of compliance in terms of the electrical requirements.

a clearance certificate for water supply if it is not a municipal water supply;

a proposed activity or psychosocial rehabilitation programme;

a maintenance plan for the facility;

evidence-based protocols for care, treatment and rehabilitation services;
dietary plan approved by dietician or a nutritionist where the facility provides
meals for the mental health care users;

standard operating procedures and policy for the management of risks of
infectious diseases including the reporting of notifiable diseases;

a proposed staff establishment for the facility;

a business plan;

proof of ownership of property or lease agreement;
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(q)  afire clearance certificate;
(r) emergency and disaster plan;
(s)  approved building plan; and

(t) tax clearance.

Handling of application

7. (1)  The HOD must, within 30 days of receipt of the application,
constitute an inspection team to inspect a facility that applied to operate or establish
a mental health day care or residential care facility.

(2)  The inspection team must include—

(a)  aminimum of two registered mental health practitioners, one of which must be
an occupational therapist and another being a psychiatric nurse, a medical
officer or a psychiatrist;

(b)  adietician;

(c)  asocial worker,

(d)  an environmental health practitioner;

(e) afinancial officer; and

(N a licensing administrator or administrative officer.

(3)  The inspection team must conduct the physical inspection of the
facility in respect of which the application for a license is made.

(4) Where the application is incomplete or has insufficient
information the HOD must inform the applicant in writing that the application will be

considered only when all the requirements of the application have been met.
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(5)  The HOD must appoint an Adjudication Panel consisting of not
less than five officials from the Department to consider the
application and make recommendations to the HOD.

(6)  The Adjudication Panel must include designated officials from

the province responsible for:

(@) Mental health;

(b)  Quality assurance;

(c) Risk management;

(d) Infrastructure;

()  Financial management; and

) Legal practitioner.

Granting or refusal of license

8. (1) The HOD must, within 30 days after receiving the
recommendation from the Adjudication Panel, issue or refuse to issue a license to
the applicant.

(2) If the application is approved, the HOD must issue a license,
valid for 12 months in the form provided for in Annexure B.

(3)  Alicense granted in term of subsection (2) is not transferrable,

(4) If the licensee ceases to operate or unable to continue to
operate, the licensee must surrender the license to the HOD who may re-issue a
license after being satisfied that the new applicant or the new place complies with

the requirements for licensing.
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(5) The HOD must, if he or she refuses to issue a license to an
applicant, provide reasons for the refusal in writing and must advise the applicant of
his or her rights to appeal the decision to the Member of the Executive Council for

health in the relevant province.

Cancellation of license

9. (1)  Alicense granted to a licensee may be cancelled by the HOD, if
the:-
(a) license holder fails to comply with any condition subject to which the license is
granted;

(b) relevant mental health day care facility or residential care facility is not
maintained in accordance with the Norms and Standards Regulations
Applicable to Different Health Establishments published in Gazette No. 41419,
Notice No. 67 of 02 February 2018;

(c) licensee is convicted of an offence and sentenced to 12 months imprisonment
with an option of a fine;

(d) licensee becomes insolvent; or

(e) licensee relocates the mental health day care or residential care facility to
another facility.

(2)  Before the HOD cancels the license, the HOD must give notice
in writing to the licensee of the intended cancellation.

(3) The notice referred to in sub-regulation (2) must set out the
reasons for the intended cancellation and inform the licensee to furnish reasons

within 30 days why the license should not be cancelled.
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(4) If the HOD cancels a license, the HOD must give notice in
writing to the licensee that the license has been cancelled and that the day care or
residential care facility must be closed down on or before the date specified in that
notice.

(5)  If the license is cancelled, the HOD must assume administrative
responsibility for the mental health care users who are in the facility concerned until
the users are transferred to another suitable facility.

(6) The HOD must transfer the mental health care users concerned

to another facility on or before the date contemplated in sub-regulation (4).

Appeal procedure

10. (1)  The relevant Member of the Executive Council for health must
constitute an appeal committee consisting of people not involved in the licensing
process to adjudicate on appeals received in terms of Regulation 5 and 9 above and
make recommendations to the MEC.

(2)  alicense holder whose license has been cancelled by the HOD,
may lodge an appeal with the Member of the Executive Council for health of the
relevant province within 14 days after receipt of the notice from the HOD.

(3)  The Member of the Executive Council for health concerned must
within 90 days of receipt of the appeal from the applicant, uphold or dismiss the

appeal.
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